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Divya Designo Tiles
Syierdelt T 1 SR Ul / 11, Bansidhar Society Near Nehru Chowkdi,

() | Name and Address of the Dehgam
Appellant Gandhinagar - 382305

S ARE 70 TN-MILT T AT SN AT § AT 98 T9 AR F W FemRafy = sang 1@ e
SRRt S STt STeraT rretor SMraae Woqd H< 9adT §, ST T TR steer & fOea g1 aehar &1

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

ST TLHIT BT T S -

Revision application to Government of India:

(1) Fvlg ScUTaT @ SIeIH, 1994 &l 4T qd = ad1q Y HHEA] & a1 H YA &RT Al
IY-LTT F TUH ILegeh & it QTOeor snaed e gf~a, WRa 9T, O d=merw, e [,
=l wforer, shew S wae, €9e 9, 7% feewl: 110001 1 &t ST 1R :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

@) e aw B g F A § 59 W gier e § R 9T ar e wa | ar R
YUY ¥ T HUSTIIY § AT o ST U AW |, AT TRl HUSRIR 41 A0SR § =47 98 [t sram &
m%mﬁ@wﬁm%wg'@l

A In case of any loss of goods where the loss occur in transit from a factory to a
.'Warehouse or to another factory or from one warehouse to another during the course
, }’of rocessing of the goods in a warehouse or in storage whether in a factory or in a
»-’f:/- W?afehouse

@) R F aTex et g AT w3 § Pt arer o) o arer ¥ ARt § SuEiT g By 9 9
FeqTer o o TXae 3 HTwel § ST W & arek Rt Ty a1 wew 9 [Ratida gl
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@) I o @7 A R AT W % e (Furer A7 e ) et fR aar are gl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(@) ST IS FT ST o o FIT & g S S5 Fiee 7= it 7% § o) T e St 59
AT UF (Ew 3 qarfas argeh, e F g wRka a7 aua 9% 47 v § G afyfee (F2) 1998
gRT 109 gRT A< Y T &l

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) i ScUTeT e (rdter) Fammestt, 2001 % ¥ 9 % siavia Ay yor der su-8 # ar
wiaat &, I s F wf aree I Rt & 7 99 F faxger-eresr d ordfier swasr Ht &-ar
giaat & 91 S araed (a7 ST Arigyl S¥s 91 @rar g 0 ged oY % Sfavid gRr 35-3 W
et it & YIaTT & G & a1 TR-6 ATAT hf Wi o T AT

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(8) RIS eM3e % qryy E! G TR TF ATE T AT 39N 9 ST S99 200/ - B T 6
Y SR TG GAUHH Teh TG o SATST &F al 1000/ - =t H e T &t STl
The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

HIAT o6, el STe Lo U 44T < el =rafaeper & gy srften:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) s STUTE oo st as, 1944 6 oy 35-01/35-3 ¥ siata:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SHCET IR # IATC AR & Srerar o o7, Tfiar F qrer § fr 4o, =0T
ScTET o Td QA iy =aranaser (Reee) 6t aftm ee=ha ffser, seuemme § 2qd e,
TEHTT AT, AT, MREENR, TgHRTETe-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nrdfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a_bJ{nch of any nominate public
sector bank of the place where the bench of a;ly no;‘f:niﬁ te\pubhc sector bank of the
place where the bench of the Tribunal is situa; red &%,

o THE Co:,




(3)  ufe <& omaer § S HeT ST T AHIAL BT § AT TAH YA LT F {1 FE 1 YIA STIH
&1 4 frar sr =Ry 59 a2 % g7 gu o T forer udt w9 ¥ a=w % g gt s
TATATTEIRTOT ST Weh YT AT escl T TLHT I Ueh AT a7 STaT § |

In case of the order covers a number of order-in-Original, fee for each O.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) AT ge AEEE 1970 T9T GUIAT Al ATHAT -1 F Sid MEiRa Y g S
SATe AT HEenasr FATrRta Fofae g F sred #§ ¥ I&F F tF 7R ¥ 6.50 I F AmerT
qrea feshe @t BT =1y |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = SNT Welfer HTHwT i (A0 A ATer FFHT bl 3R Y &1 Sehiva 3R Strar g i &@HT
S[o, Pl ITUTET o T YATh ST 1 =ATATIEEReT (Fraiafy) Raw, 1982 # [fga gl

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  THT Yo, Frald ST Yo T HaTHhe el ~Arariereer (Reee) weh wi erdie 3 wraer
¥ | (Demand) T &€ (Penalty) HT 10% Td ST AT AMATS gl groAi(e, ATHIT qd STHT
10 FUE TIT &1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

HraIT SeUTE oo AT YT o T, AT GIIT dtoF &l AT (Duty Demanded)
(1) @€ (Section) 11D % aga Meifa LT,
(2) forT Taa Jae Hide i i,
(3) AvTae Hise el F MW 6 & qga <7 i

I I3 ST Sl rdier § uge Qo ST el gert A erdier arfere R 3 forg u@ ot e oA
AT Bl

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994). '

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;

(iiii amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) =& emeer & uia erdier TTTSERor 3 qHeT STal e TAAT e AT 708 fqarfaa gr av #iv fhy 1y
e F 10% STIATT 92 X STt Hael U [dariad g ae 3vs & 10% HIQTT U T ST Faeiy 3l

In view of above, an appeal against this order shall lic before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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ORDER IN APPEAL

M/s. Divya Designo Tiles, 11, Bansidhar Society, Near Nehru Chowkdi, Dehgam,
Gandhinagar, Gujarat-382305 (hereinafter referred to as 'the appellant’) have filed the
present appeal against the Order-in-Original No. 326/AC/Demand/2022-23 dated
21.12.2022 (in short "impugned order') passed by the Assistant Commissioner, Central
GST, Division-I, Ahmedabad North (hereinafter referred to as ‘the adjudicating
authority). The appellant were engaged in providing taxable service but were not
registered with the department.

2. The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2015-16, it was noticed that the
appellant in the ITR/Form-26 AS has earned taxable income on which no service tax
was discharged. Letters were, therefore, issued to the appellant to explain the reasons
for non-payment of tax and to provide certified documentary evidences for said
period. The appellant neither provided any documents nor submitted any reply
justifying the non-payment of service tax on such receipts. The detail of the income is

as under;
Table-A
EY. Value as perITR | Service tax rate | Service Tax liability
2015-16 14,64,450/- 14.5% 2,12,346/-

2.1 A Show Cause Notice (SCN) No. IV/TPD/SCN/DIVYA/2021 dated 23.04.2021 was
therefore issued to the appellant proposing recovery of service tax amount of
Rs.2,12,346/- along with interest under Section 73(1) and Section 75 of the Finance Act,
1994, respectively. Imposition of penalties under Section 77 & Section 78 of the
Finance Act, 1994 were also proposed.

2.2 The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs.2,12,346/- was confirmed alongwith interest. Penalty of Rs. 10,000/-
under Section 77(1)(a) and penalty of Rs.2,12,346/- was also imposed under Section 78
of the F.A,, 1994,

3. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant preferred the present appeal on the grounds elaborated below:-

> They claim that they were engaged in manufacturing paver block and cement
articles it was for only a particular project that they did job work activity.

> They claim that the adjudicating authority did not grant the benefit of basic
exemption limit of Rs.10,00,000/-as per Notification No-8/2008 for calculating the
payable service tax in the Financial Year 2015-16.

4. On going through the appeal memorandum, it is p,otrced *that the impugned
eéelved by {he appellant

{ of the Finance Act,

order was issued on 21.12.2022 and same was claimed tq"beﬂ
on 09.01.2023. However, the present appeal, in terms of Se?.‘tlon"’
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1994, was filed on 10.04.2023 after a delay of 28 days. The appellant in the
Miscellaneous Application have stated that their Accountant due to sickness remained
absent for long time and therefore they could not get the required documents for
filing the appeal. Further, there were hurdles in obtaining the temporary registration
and making on-line payment of pre-deposit and 7%, 8" & 9™ being public holiday, the
appella was filed on 10.4.2023. They requested to condone the delay.

4.1 Interms of Section 85 of the Finance Act, 1994, an appeal should be filed within
a period of 2 months from the date of receipt of the decision or order passed by the
adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85
of the Act, the Commissioner (Appeals) is'empowered to condone the delay or to allow
the filing of an appeal within a further period of one month thereafter if, he is satisfied
that the appellant was prevented by sufficient cause from presenting the appeal within
the period of two months.

4.2 Itis observed that the appeal in the present case was filed on 10.04.2023, after a
delay of 28 days. Considering, the legal provisions under Section 85(3A) of the Finance
Act, 1994 and the cause mentioned in the miscellaneous application as satisfactory, I
condone the delay of 28 days as the same being within the condonable period
prescribed in Section 85(3A).

5. Personal hearing in the matter was held on 05.12.2023. Ms. Astha Parmar,
Consultant, appeared and represented the case on behalf of the appellant. She
reiterated the submissions made in the appeal memorandum and requested for one
week's time to make additional written submission.

5.1  Further, a request was also made to the consultant via e-mail dated 26.12.2023
to expedite the submission. Though enough time was provided, the appellant till date
has not submitted any additional written submissions. Hence, I proceed to decide the
case based on the documents available on records.

6. The entire demand has been raised on the basis of the third party data and the
demand has been adjudicated ex-parte. The appellant neither filed their defense reply
no appeared for person hearing. Thus, it is apparent that the impugned order has been
passed ex-parte without considering the submissions of the appellant, thereby
violating the principles of natural justice.

6.1 The appellant has submitted Trading Account, Profit & Loss Account, Balance
Sheet, ITR and Form-26 AS for the F.Y. 2015-16. As per the Trading Account, it is
observed that the appellant has shown the income of Rs. 14,64,450/-as Labour income.
In Form-26AS, the said income is reflected to have been received from M/s. Larsen &
Tubro Ltd. The appellant claimed that this income pertains to the job-work activity;
they also claimed that they shall be eligible for the SSI exemption for arriving tax

liability. However, the appellant has not produced any invoices or contract to prove
that they were engaged in job-work activity which is covered under negative list.
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6.2 I find that the appellant has not raised the claim of exemption before the
adjudicating authority and consequently the same was not examiried in the impugned
order. However, in the interest of natural justice, the matter needs to be remanded
back to the adjudicating authority to verify the claim made by the appellant and pass a
fresh order in the matter. The adjudicating authority shall grant a reasonable
opportunity of personal hearing to the appellant and the appellant is directed to
appear before the adjudicating authority and justify their claim by producing
documentary evidence.

7. In light of above discussion, I set-aside the impugned order and allow the
appeal filed by the appellant by way of remand.

8. arfierendal gTXT &t st % erdier T fAeTr SRR adish & fohaT Strar gl

The appeal filed by the appellant stands disposed off in above term%f%

(STH=E Si+)
B (o)
Date4y .1.2024
Attested
"R
(TE@T ATRY)
Superintendent (Appeals)
CGST, Ahmedabad
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To,

M/s. Divya Designo Tiles, - Appellant
- 11, Bansidhar Society,

Near Nehru Chowkdi, Dehgam,

Gandhinagar,

Gujarat-382305

The Assistant Commissioner - Respondent
CGST, Division-],
Ahmedabad North.

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner (H Q. System), CGST, Appeals Ahmedabad .
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